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At long last, statutory l((n;,mtinn
has been extended In America to the
classical Furopenn doctrine of droit
maral, or moral right, whereby o
creator retalng a legally protected In-
terest in the treatment of his or her
work of art alter parting with owner-
ship,

In so doing, we have joined more
thnn 50 countries that nlready have
codified the principle. The states with
the largest art markels In our coun
try, New York and Callfornin, should
be npplauded for thelr enactment of
statutes granting artists both a re-
talned Interest in thelr work and pro-
tectlon of thelr reputations: The New
York Artlsts® Authorship Rights Act
of 1983 and the California Art Preser-
vatlon Act of 1979

New York's luw protects a bronder
category ol art work than does Callfor-
nla's, New York extends protection to
paintings, prints, photographle prints
and sculpture.  Californin  protects
originai paintings, sculpture nnd druw-
Ings. Both laws exclude from coverage
the works of writcrs, composers,
dramatists and other artlsty.

In 1958, the Plttsburgh Alrport
Commission altered an Alexander
Calder moblle by positloning [t differ-
ently than Mr. Calder had Intended,
and ropnlnrfng It fmm the original

Karen Cmtrz is a |'f wyer u.ho has a
special interest in copyright law,

bluck nned white 1o Allegheny Coun-
ty's eolors, green and gold. Although
Mr. Colder objected vehemently, he
had no recopnized legal right to con-
trol  the diaplay  of - his  art
wiork,

Now, under the New York and Call-
forntu Inws, an artist retaing the right
to hawve Dl nume nppear on or In con-
nection with the it work or to dis-
cliwim credlt I the work has been
e Hfled oiher than by the artlat or
with the artlsts  consent. This 13
known as the right of paternity. Thus,
It My, Calder were ulive today, and
Pennsylvanin had enncted the right of

paternity, he could prohiblt the public
displny of his moblle and would have
n cause of actlon for rellef based on
Injury to hlg reputution.

Callfornla  further protects  the
“right of Intepgrity" — that Is, the au-
thor's right, even after relinquishing
title to a work, to prevent the altera-
tlon, mutllation or destruction of an
art work of “recognized quallty.”” The
right of Integrity ncknowledges the
publit’s Interest In preserving [ty cul-
tural and artistie herltage. If the mo-
bile had been disfigured in California,
Mr. Calder or his helrs could have
stopped the owner from altering It

and could have required restoration If
the restoration could have been ac-
complished without Injury to the mo-
bile. )

The heretofore Inhospitable recep-
tlon of Amerlcan courts and leglsin-
tures to the clvil law doctrine of
moral right has stemmed principally
from the bellief that reserved rights
are incompatible with two principles
enshrined In the American legnl
tradition: the free allenabllity of
property and the free transferabllity
of resources. The two principles are
designed to maximize the possible
economle applications of pryperty by

glving the new owner the right to ex-
clusive use and enjoyment of the
property sold or otherwise trans-
ferred to him,

The New York and California stat-
utes challenge the conviction that
American property law cannot ac-
commodate an artist's interest In his
creatlon that survives the rellnquish.-
Ing of title.

The Anglo-American legal system
has long recognized thal soclety may
Impose some restralnt on an Individu-
al's freedom to use and dispose of his
property. This concept 18 reflected In
a varlety of laws such as those gov-
emming the environment, zoning and
Inndmark preservation,

Accordingly, art should not be
treated differently from other forms
of pruperty that warrant preservu-
tion. Soclety has a superfor Interest In
promoting historic tradition, culture
and art. To transcend an owner’s
right to his artistlc possession is toex-
tend longstanding princliples of prop-
erty law.

The American legnl system should
nccommaodate a vigorous assertion of
moral right In an artist's creation not-
withstanding Its sale or other disposl-
tlon.

Although further clarification and
reflinement are needed, the New York
and Callfornln statutes represent a
commendable attempt to reconclle
the conflict between the property
owner'sright and the artist's retained
Interest In hls creation.

The transplantation of moral right
to the United States statutory land-
scape begins to {ill a gap In our law,
Only by such [arsighted, Innovatlve
Inwmaking will artistic integrity be
snfeguarded and our artistic culture
and heritnge be adequately pre-
served.
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